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journals honor Kamisar

MacKinnon elected to
American Academy
of Arts and Sciences

C

atharine A. MacKinnon, who
pioneered the establishment of
legal claims for sexual harassment and
the recognition of sexual harassment as
a civil rights violation, has been elected
to the American Academy of Arts and
Sciences, a prestigious society that
recognizes individuals who have made
significant contributions in scholarly and
professional fields.
Founded in 1780, the academy is an
international learned society composed
of the world's leading scientists, scholars, artists, business people, and public
leaders.The academy is headquartered
in Cambridge, Massachusetts.
The U.S. Supreme Court has accepted
MacKinnon's approaches to equality, pornography, and hate speech. MacKinnon
specializes in sex equality issues under international and constitutional law.
Twelve other law School current and emeritus faculty members previously
have been named to the academy.They include Professors Phoebe Ellsworth;
Bruce Frier; Richard 0. lempert, '68; Donald Regan; Rebecca Scott;A.W. Brian
Simpson; Joseph Vining; and James Boyd White; and Emeritus Professors Francis
A.Allen; Robben W. Fleming; Yale Kamisar; and Terry Sandal ow.
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cholars from the law School and counterparts
from China met at Tsinghua law School in Beijing
in May for a special conference on "New Development for Sino-American Commercial law." The
conference celebrated the I0th year ofTsinghua law
School, which shares a scholar exchange program
with the U-M law School.
Participants from the law School and their presentations included:
Irwin I. Cohen Professor Reuven Avi-Yonah,
who organized the conference and presented
the papers "Risk, Rents, and Regressivity:Why
the United States Needs Both an Income Tax
and a VAT" and "The Cyclical Transformations
of the Corporate Form: A Historical Perspective on Corporate Social Responsibility."
Adjunct Professor Timothy Dickinson, '79, who
discussed "Evolving Norms of Anti-Corruption
law in International Commercial Transactions."
Alicia Davis Evans, whose paper dealt with
"Regulation of the Market for Corporate Control in the United States."
ProfessorVikramaditya S. Khanna, who presented a paper on "Significant Changes in U.S.
Corporate law after Sarbanes-Oxley."
Alene and Allan F. Smith Professor Robert L.
Howse, whose presentation was titled "Back
from the Dead? Reviving the Idea of a Multilateral Investment Agreement."
• Professor Steven R. Ratner, whose paper
discussed "The Expropriation Battles Act II:
Regulatory Takings."
Scholars from Canada and Australia also participated. Dean Wang Chenguang ofTsinghua University
law School called the conference "a success" and
said the Michigan professors' teaching was "warmly
received by not only our students, but also students
from Peking University, Renmin University, and China
University of Politics and law."
The exchange of scholars between the law
School and Tsinghua began last year, when law
School Professors Avi-Yonah, Michael S. Barr, and
Richard D. Friedman taught a coordinated course in
Beijing. In turn,Tsinghua faculty members Tianlong
Hu and Liya Rong each visited the law School as
research scholars for half of the 2004-05 academic
year; both also participated in the recent conference
in Beijing. Howse and Dickinson are the law School
faculty members teaching at Tsinghua this year.

Scholars honor James Boyd White:
'With this prize ...'
ames Boyd White, widely recognized
for his deep interdisciplinary thinking
on the relationship of law and culture, has
been honored by his academic colleagues
with the creation of a special award in his
name.
At its annual meeting in March, the
Association for the Study of Law, Culture,
and the Humanities announced the
creation ofThe James Boyd White Prize
"to be presented annually for distinguished scholarly achievement."The first
James Boyd White Prize will be presented
at the society's upcoming annual meeting
in March 2006.
The society presented White with a
commemorative plaque in conjunction
with announcing the new award . The
plaque reads:
"With this prize we recognize and
honor the originality and excellence
of your contribution to the field and
acknowledge our indebtedness to you for
your commitment to the interdisciplinary
study of law, culture, and the humanities."
White is the Law School's L. Hart
Wright Collegiate Professor of Law
and also is a professor of English and an
adjunct professor of classical studies. He
chairs the Michigan Society of Fellows
and served in 1997- 98 as a Phi Beta
Kappa Visiting Scholar, a role in which
he lectured at many U.S. colleges and
universities. A graduate of Amherst
College, Harvard Law School, and
Harvard Graduate School, where he
earned an M.A. in English, White taught
at the University of Colorado Law School
and the University of Chicago before
joining the Law School faculty.
He is the author of numerous books,
including The Legal Imagination (1973);
Constitutional Criminal Procedure (with
James Scarboro, 1976); When Words Lose

J

Their Meaning: Constitutions
and Reconstitutions ef
Language, Character, and
Community (I 984);
Heracles' Bow: Essays in the
Rhetoric and Poetics ef the Law
( 1985);Justice as Translation:
An Essay in Cultural and
Legal Criticism ( 1990);

"This Book ef Starres'':
Learning to Read George
Herbert ( 1994); Acts ef Hope:
The Creation efAuthority
in Literature, Law, and Politics
( 1994); From Expectation to Experience:
Essays on Law and Legal Education (2000);
and The Edge ef Meaning (2001 ).
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Certification moves ahead for child welfare specialists

T

hanks to Clinical Law Professor
Donald N. Duquette, '75, judges
and others who want children to get
competent legal representation soon will
be able to call on lawyers certified as
Juvenile Law (Child Welfare) Attorneys.
Duquette, founder of the Law School's
highly regarded and much-imitated Child
Advocacy Law Clinic, has been working
for several years with Marvin Ventrell,
executive director of the National
Association of Counsel for Children
(NACC), to·develop a certification
procedure for child welfare law specialists
modeled after the medical profession's
specialty certifications in pediatrics,
obstetrics, gynecology, and psychiatry.
Funded by a $600,000, three-year
grant from the U.S. Children's Bureau
and with Law School support, Duquette
and Ventrell won approval from the
American Bar Association last year for
NACC to administer certification testing
and are now piloting the certification in
California, Michigan, and New Mexico.
Only experienced, peer-reviewed lawyers
who pass a comprehensive examination
qualify for the certification, which is for
five years and is renewable.
NACC estimates that there are more
than 1 million child welfare cases in U.S.
courts each year and 50- 75,000 lawyers
handle these cases on an ongoing basis.
However, as Duquette and Ventrell have
noted, "there is widespread dissatisfaction with the quality and availability of
legal representation in child protection
and foster care cases .... Virtually every
critique of the child protection legal
system calls for improved lawyer performance and lawyer training."
Further, the ABA noted in a 2001
followup to its report America's Children:
Still at Risk, "The legal problems children
face are rarely confined to a single isolated
28
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legal forum, and effective legal representation for children must cross traditional
boundaries .... Lawyers and other
participants in the court proceedings
involving children need specific crosscategorical training throughout their
careers."
"The NACC certification will be a
form of'branding' that will assure the
judge or employer of the quality and
expertise of that lawyer," Duquette
and Ventrell explained for an article in
Children's Legal Rights Journal in 2003. "As
courts and employers of child welfare
lawyers acquire more experience with
the NACC-certified lawyers, we expect

they will increasingly seek out
those lawyers for hiring or court
appointment ....
"The goal is for the 'branding' of
NACC certification to be understood
by the courts, employers, and other
consumers as equated with 'added value'
credibility and effectiveness quite
separate from lawyers not so qualified to
claim this specialty status."
(This summer's publication

ef Duquette

and Ventrell's book Child Welfare Law and

Practice is part

ef the certification implemen-

tation process. An excerpt begins on page 78.)

D01wld V Duquette ·-5

West joins boards of two scholarly journals

N

ippon Life Professor of Law Mark
D. West , faculty director of the
Law School's Center for International
and Comparative Law and head of the
University of Michigan's Center for
Japanese Studies, has been named to the
editorial boards of two scholarly journals,
the Journal efJapanese Law and the
Japanese-language Ho to Keizaigaku Kenkyu
(Law and Economics Rerie11').
The English-language Journal ef
Japanese Law, also known as Zeitschrift fur
Japanisches Recht, has been published since
December 2004 in conjunction with the
Australian Network for Japanese Law
(ANJeL). It began as the journal of the
German-Japanese Association of Jurists,
formerly published in German and only
occasionally in English, was co-published
twice yearly with the Max Planck
Institute for Foreign and International
Criminal Law, and is the only regularly
published western language journal on
Japanese law.
The Japanese Law and Economics Re1'iew is
a new publication and is the journal of the
Japan Law and Economics Association .
It circulates primarily within Japan to
association members.

'\ippu11 Life Profe\;or of Lau .\larh D. \\est
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ON THE SUBJECT OF
TORTURE
I.

aw, history, social psychology,
human reason, and the cultural
role of the law - these and other
perspectives came to bear when Dino
Kritsiotis, the L. Bates Lea Visiting
Professor of Law, brought together
his "Agora: Reading the Torture
Memos" program last spring.
The ancient Greek Agora was the
public marketplace in Athens, where
commerce and public discussion
brought together every variety of
perspective that cultural hub of the
ancient world had to offer. Kritsiotis

Participants made their remarks in
response to a selection of readings that
Kritsiotis had collected from published
and Web sources. Much of the day's
discussion centered on two August 1,
2002, communications to then-Counsel
to the President Alberto R. Gonzales:
Assistant Attorney General Jay S. Bybee 's
memorandum on standards of conduct
for interrogation and Deputy Assistant
Attorney General John C. Yoo 's letter
"concerning the legality, under international law, of interrogation methods
to be used during the current war on

found a similarly rich array of
expertise when he asked Law School
faculty members to be speakers for

terrorism."
"You have asked for our office's views
regarding the standards of conduct under
the Convention Against Torture and
Other Cruel, Inhuman and Degrading
Treatment or Punishment as imple mented by Sections 2340-2340A of
title 18 of the United States Code,"
Bybee wrote. "As we understand it, this
question has arisen in the context of the
conduct of interrogations outside of the
United States. We conclude below that
Section 2340A proscribes acts inflicting,
and that are specifically intended to
inflict, severe pain or suffering, whether
mental or physical. Those acts must
be of an extreme nature to rise to the
level of torture within the meaning of
Section 2340A and the Convention. We
further conclude that certain acts may be

or judge."
Kritsiotis opened the program by
explaining that ancient torture devices
like the hanging cage and the rack "are
all now a figment of our legal memory,"
but "the ingenuity of [inflicting) pain
has asserted itself again in ways which
we have become acquainted with in the
last two years with U.S . treatment of
prisoners in Guantanamo and Iraq." If
you define torture as "pain inflicted in
the public interest," he said, the defini tion means that torture sometimes is
allowable and its prohibition is not the
only norm to be taken into consideration.
Ellsworth, drawing heavily on findings
in the Milgram (1963) and Stanford
Prison ( 1971) experiments, noted that
"situational factors explain behavior
much better than individual differences."
Indeed, as the Stanford University News
Service reported in 1997, the Stanford

cruel, inhuman, or degrading, but still
not produce pain and suffering of the
requisite intensity to fall within Section
2340A's proscription against torture."The
memo concluded with an examination of
"possible defenses that would negate any
claim that certain interrogation methods
violate the statute."

Prison Experiment "offered the world
a videotaped demonstration of how
ordinary people (middle class college
students) can do things they would have
never believed they were capable of
doing."
(In psychologist Stanley Milgram's
experiment at Yale University, sci en-

L

his program:

Phoebe C. Ellsworth, the Frank
Murphy Distinguished University
Professor of Law and Psychology,
who brought her background in social
psychology research to the discussion;
Professor of Law Steven R. Ratner,
a former U.S. government attorney
in the executive branch and a scholar
of international law and especially its
relation to war;

A.W. Brian Simpson, the Charles
F. and Edith J. Clyne Professor of
Law, an historian of human rights law
and its place in international law; and

James Boyd White, the L. Hart
Wright Collegiate Professor of Law,
whose interdisciplinary work on what
it is to live a life in the law is widely
known.
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Yoo wrote that interrogation methods
that comply with Section 2340-2340A
"would not violate our international obligations under the Torture Convention,
because of a specific understanding
attached by the United States to its
instrument of ratification . We also
conclude that actions taken as part of the
interrogation of Al Quaeda operatives
cannot fall within the jurisdiction of the
ICC, although it would be impossible to
control the actions of a rogue prosecutor

/. Dill(> l\.ritsioti, all{/\.\\: Bria11 Si111psr111
2. 1'.ritsioti,, Si111p,011, Stei e11 H. Hat1ier,
.fa111es Bo,1d \\ hite, mu/ Phoebe C. Ellsworth

2.

tists ordered people to give what they
thought were increasingly seYere electric
shocks to subjects who did not respond
adequately to questions. Said Milgram:
"Stark authority was pitted against the
subjects' strongest moral impcrati ves
against hurting others, and, with the
subjects' ears ringing with the screams
of the victims, authority won more often
than not. The extreme willingness of
adults to go to almost any lengths on the
command of an authoritv; constitutes the
chief finding of the study and the fact
most urgently demanding explanation."
The Stanford experiment divided its
subjects into "prisoners" and "guards," put
them into a simulated prison setting, and
ordered the "guards" to maintain control.
On the second day of the experiment,
the "prisoners" revolted . The "guards"
crushed the revolt, and then, as one
researcher reported, "steadily increased
their coerci\'e aggression tactics,
humiliation, and dehumanization of the
prisoners. The staff had to frequently
remind the guards to refrain from these
tactics," and the worst abuse occurred
at night when "guards" thought the staff
was not watching. After a latecomer
to the experiment "challenged us to
examine the madness she observed, that
" ·e had created, and had to take responsibility for," the chief researcher halted
the experiment and acknowledged that
he had so intellectualized his role as
observer that he did not realize how the
experiment was dehumanizing "guards,"
"prisoners," and the researchers themseh-es.)
As to prison abuse at Abu Ghraib,
Ellsworth said, guards and interrogators
are praised when they get information or

confessions from prisoners and "had every
reason to believe this [abusive behavior]
was actually approved."
Ratner, a former attorney advisor
at the U.S. State Department and
a supporter of the U.S. invasion of
Afghanistan after the September I I ,
2001, terrorist attacks, said the Justice
Department memos take a position that
the U.S. obligation under the Torture
Convention is onlv; to avoid criminal
conduct. The memos have "almost
no mention" of cruel, inhuman, and
degrading treatment, he said. He also
noted that the self-defense position
posited in the memos is not available
to the United States because it did not
reserve that defense when it adopted the
Convention Against Torture in 1984.
"You won't find a state in the world
that is willing to say it approves of
torture," noted Simpson, but "a whole lot
depends on how you define torture." And
"you must draft the rules very carefully,
because in real life people in combat, or
who arc doing interrogation, tend to go
beyond the rules."
Why does it matter? Opposing torture
is "basic," Simpson answered, like being
opposed to murder. It's part of the legal
code that countries ratify, and "it's better
to have a world run bv; law." Torture often
yields bad rather than good information.
And "it corrupts the people who do it."
White wondered : "ls our law simply
a neutral instrument that can be used
for any purposes whatever - torture,
slaYery, genocide? Or does it ha,·e some
enduring principles of respect for human
dignity, for the integrity and value of the
human person and personality, that mean
that if it is used for such purposes it is

being profoundly abused?" He compared
the memo justifying extreme measures
to "a badly written brief which simply
moves generalities and concepts and definitions around on the page, without ever
thinking about the facts of the particular
case .... Here what the memo does not
think about are the practices of cruelty,
degradation, and inhumanity that it
would read the statue as legitimizing."
White also used the memos as a
springboard to broaden the target of his
remarks. The legal theorizing that justified
abusive behavior toward prisoners "does
not come out of nowhere," he said. "It
is the product of a certain kind of legal
education, and we who arc law teachers
are in some sense responsible for it."
"Do we require or invite our students
to mean what they say?" he asked.
"Are we teaching our students what
responsible legal judgment is?" he
wondered. "Do we ask them to mean
what they say, and stand behind it? Do
we teach law in a way that keeps before
the students and ourselves those features
and elements of its essential character
that will resist efforts to convert it into
a system of thought and power that
would legitimize slavery, or genocide, or
torture?"
I\

. . . CER.T AIN ACTS MAY
BE CR.UEL, INHUMAN, OR.
DEGRADING, BUT STILL
NOT PRODUCE PAIN AND
SUFFER.INC OF THE REQUISITE
INTENSITY TO FALL WITHIN
SECTION

2340A's

PR.OSCR.IPTION AGAINST
TOR. TUR.E.

11
-

Memorandum
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Activities
Professor of Law Omri Ben-Shahar,
director of the Law School's John M. Olin
Center for Law and Economics, was a
visiting professor at Harvard Law School
during January. A symposium on his article
"Contract without Consent" appeared
in the 2005 volume of the University ef
Pennsylvania Law Review, and his further
work on this topic will appear in a book
of the same title to be published next
year by Harvard University Press. During
this academic year, Ben-Shahar also was
a speaker at a conference on international commercial law in Florence, Italy;
a conference on default rules at Florida
State University; and for the Law and
Economics Workshop at the University of
Pennsylvania.
Edward H. Cooper, the Thomas
M. Cooley Professor of Law, continues
his work as reporter for the United States
Judicial Conference Advisory Committee
on the Federal Rules of Civil Procedure.
Phoebe C. Ellsworth, the Frank
Murphy Distinguished University
Professor of Law and Psychology, has been
named to the editorial board of the Journal
ef Social Inquiry and has a chapter on "Legal
Reasoning" in the in-press Cambrid9e
Handbook efThinkin9 and Reasonin9. In
May, she spoke on "Appraisal Theories of
Emotion" at the University ofToronto.
Earlier in the winter term, she presented
a paper on "Emotions, Culture, and
Cognition" for the American Association
for the Advancement of Science; participated in a colloquium on "Race and
Juries" at Bryn Mawr College; took part
in a colloquium on "Cognition, Culture,
and Emotion" at Haverford College; and
delivered a paper on "The Relationship
Between Appraisals and Emotions" at
the annual convention of the Society for
Social and Personality Psychology in New
Orleans.
Ralph W Aigler Professor of Law
Richard D. Friedman has been maintaining The Confrontation Blog (www.
confrontationright. blogspot. com), which
is active with commentary on developments related to Craeford v. Washin9ton.
32
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Thomas A. Green, the John P. Dawson
Collegiate Professor of Law, delivered
the Jerome Hall Lecture at Indiana
University Law School in April. His topic
was "Conventional Morality and the Rule
of Law: Freedom, Responsibility, and the
Criminial Trial Jury in American Legal
Thought, 1900- 1960 ."
Assistant Professor David M. Hasen
taught the course "U.S. Corporate Tax:
Theory and Policy" in the LL.M. program
at the University of Auckland, New
Zealand in May. Earlier in the spring, he
presented his papers "A Realization-Based
Approach to the Taxation of Financial
Instruments" at a tax policy seminar at
Harvard Law School and "The Illiberality
of Human Endowment Taxation" at a tax
colloquium at NYU Law School.
The latest book by Professor James C.
Hathaway, The Ri9hts ef Refu9ees under
International Law, is to be published in

August by Cambridge University Press.
During the winter term, Hathaway was a
scholar-in-residence at the Immigration
Branch of the Department of Labor in
New Zealand, where he coordinated policy
development workshops and was responsible for providing training to members of
the Refugee Status Branch and the Refugee
Status Appeals Authority. Last fall he served
as Distinguished Visiting Professor in the
School of Humanities and Social Sciences
at American University in Cairo, where he
taught in the Refugee Studies Program. He
also gave special lectures to members of
the Egyptian judiciary and taught advanced
workshops for lawyers and United Nations
officials engaged in representation of
asylum applicants.
In April, Robert L. Howse, the Alene
and Allan F. Smith Professor of Law, spoke
on "Corporate Procedural Protections:
An Economic Analysis" at the University
of Minnesota Law School and Vanderbilt
Law School, and in February, he discussed
"Sarbanes-Oxley and the Organizational
Sentencing Guidelines" in a lecture at the
U-M's Ross School of Business.
Professor Emeritus Yale Kamisar
presented his paper "Dickerson v. United

States: The Case that Disappointed
Miranda's Critics -

And Then Its
Supporters" at a conference on Chief
Justice William H. Rehnquist at the
University oflndiana Law School in April.
Thomas E. Kauper, '60, the Henry
M. Butzel Professor of Law, last fall
served as chairman and principal lecturer
at the Antitrust Short Course presented
by the Center for International and
American Law and lectured on international antitrust before the Academy, a
program of the same organization. He
also was one of three principal lecturers
at the ABA 's Antitrust Masters Course
and at the Golden State Antitrust Institute
in California. The previous spring he
gave the Miles Kirkpatrick Lecture at the
Georgetown Law Center on the search
for standards under Section 2 of the
Sherman Act.
Professor of Law Vikramaditya S.
Khanna earlier this year co-organized
four conferences in Bangalore and
Huyderabad, India, on the role of
foreign investment capital in the Indian
venture capital markets; he also made
presentations on "Sarbanes-Oxley and the
Foreign Firm" at these events. In April,
he lectured on "Corporate Procedural
Protections: An Economic Analysis" at the
University of Minnesota and Vanderbilt
University law schools.
Eric Stein Distinguished University
Professor of Law and Sociology Richard
0. Lempert, '68, on leave to serve
as Division Director for the Social and
Economic Sciences at the National
Science Foundation (NSF), visited China
in May as part of an NSF social and
behavioral science delegation. Earlier this
year he also participated in a conference
to bring fresh thinking to homeland
security issues and in a Syracuse Law
School conference on the rule of law
held in honor of Richard "Red" Schwartz,
a pioneer in the sociology of law and
perhaps the first nonlawyer to be dean of
an American law school.
Assistant Professor of Law John A.E.
Pottow spoke on "Greed and Pride in

International Bankruptcy" at the Seventh
World Quadrennial Congress of INSOL
International (International Association of
Restructuring, Insolvency & Bankruptcy
Professionals) in March in Sydney,
Australia.
Professor of Law Adam C.
Pritchard last spring spoke on "The
Impact of the Lead Plaintiff Provision
of the Private Securities Litigation
Reform Act" at the Institute for Law and
Economic Policy Conference and on "The
Impact of the Private Securities Litigation
Reform Act" at a faculty colloquium at
the University of Alabama School of Law.
Earlier in the academic year, he spoke
on "The Role of Independent Directors
in Corporate Groups" at a conference
on the corporate governance of group
companies presented by the Korea
Development Institute, and discussed
"The SEC at 70: Time for Retirement?"
at a Notre Dame Law School conference
on The SEC at 70. (A version of"The SEC
at 70: Time for Retirement?" begins on
page 54.)
Professor of Law Steven R. Ratner
earlier this year discussed "Suing
Foreign Human Rights Abusers: U.S.
and International Practice" as part of a
University of Windsor Faculty of Law
panel on "Torture, Human Rights, and
the Search for Global Justice" and spoke
on the question "Are the Laws ofWar
Applicable to the War on Terrorism?"
at the Michigan State University
Law School's Journal ef International
Law Symposium on the Relevance of
International Criminal Law to the Global
War on Terrorism.
MathiasW. Reimann, LL.M. '83,
the Hessel E. Yntema Professor of Law,
taught a course on comparative product
liability law at the Scuola Superiore
Santi' Anna in Pisa, Italy, in May and spoke
on the Law School's experience with its
pioneering Transnational Law course at
the section panel on internationalization of the curriculum at the annual
meeting of the Association of American
Law Schools in San Francisco in January.

Last fall, in addition to hosting the 2004
annual meeting of the American Society
of Comparative Law at the Law School,
he spoke on "The Structure of German
Legal Education and Its Impact on Styles
of Legal Reasoning" at a comparative
law colloquium at Harvard Law School;
discussed "Comparative Law in the
United States Since World War II" at the
conference "Towards a New Globalism?
Lawyers and Jurists in the 21st Century"
at St. Louis University; gave a presentation on "The 2002 Reform of the German
Law of Obligations" at the conference
"El Codigo Civil de 1984: Veinte Anos
de Vigencia - Pasado y Futuro," at the
Universidad Cat61ica del Peru in Lima;
and taught a two-week seminar on
Advanced Issues of Comparative Law for
the Studienstiftung des Deutschen Volkes
in Valdaora, Italy.
James E. and Sarah A. Degan
Professor Emeritus Theodore J. St.
Antoine, ' 56, spent 12 days in China
last winter speaking on the mediation and
arbitration of labor disputes to faculty
members and graduate students, union
and management representatives, and
labor arbitrators and government officials
in Beijing, Shenzhen, and Hong Kong
as part of the third year of a four -year
project involving a number of experts
from the University of Michigan.
Harry Burns Hutchins Professor
of Law Joseph Vining lectured on
"Authority and Reality" last fall at the
Symposium on the "Culture of Law" at
the Pope John Paul II Cultural Center in
Washington, D.C.
Nippon Life Professor of Law Mark
D. West, who also is faculty director of
the Law School's Center for International
and Comparative Law and director of
the U-M's Center for Japanese Studies,
spent two months of this academic year
as Invited Research Scholar at Kyoto
University in Japan . His article, "The
Tragedy of the Condominiums: Legal
Responses to Collective Action Problems
after the Kobe Earthquake," co-written
with Emily M. (Morris) Park, '02, then a

student, has won the Hessel Yntema Prize
from the American Society of Comparative
Law; the article appeared at 53 American
Journal ef Comparative Law 903 (2003). Last
January, West presented the Columbia Law
School Distinguished Lecture, speaking on
"Reputation, Information, and Scandal in
Japan and America," and in February spoke
(in Japanese) to some 40 judges at the
Osaka Uapan) District Court on the topic
"A Comparative Law-and-Society View of
Defamation and Scandal."
L. Hart Wright Collegiate Professor
of Law James Boyd White is editing
the collection How Should We Talk About
Religion?, to be published next year by
Notre Dame Press, and is completing a
book titled Living Speech : Human Dignity
in the Empire ef Force, also expected to be
published next year. A talk White gave in
Brussels has been published in French in
the Brussels-based Revue lnterdisciplinaire
d' etudes jurid1ques as "Quand le langage
rencontre la pensee: trois questions."

Visiting and Adjunct Faculty
Law Library Director and adjunct
faculty member Margaret Leary
presented a talk about Law School graduate
and benefactor William Cook in April at
the annual tea for former residents of the
Martha Cook Building. Leary also serves as
treasurer of the Ann Arbor District Library
Board and chairs the board's finance
committee.
Adjunct faculty member Leonard M.
Niehoff Jr., '84, a media law specialist
with Butzel Long in Ann Arbor, earlier
this year moderated a panel discussion
on ethics in journalism for the Michigan
Press Association and spoke on the U.S.A.
Patriot Act and related post-9 / 11 developments to the French-American Chamber of
Commerce in Detroit. He also successfully
represented pro bona a defendant who had
been sued for defamation because he had
expressed concern about the business plans
of a group of entrepreneurs.
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Simma: Foreigners have
right to consular aid
ccording to Judge Bruno Simma
of the International Court of
Justice (ICJ), the United States risks
backlash from nations large and small if
it ignores the requirements of the Vienna
Convention on Consular Relations
(VCCR), the international agreement
that allows foreigners to contact their
consular office if they are detained.
"This is an area of law in which
countries that differ very greatly in power
can reciprocate," Simma warned during
a talk at the Law School early this year.
Simma is a member of the Law School's
Affiliated Overseas Faculty and teaches at

A

the School regularly.
More than 120 foreigners from 32
countries are on death row in the United
States, Simma reported, and "in the last
se\·en years three countries have sued
the United States in the International
Court of Justice for breaches of Article
36 [of the VCCR, which the United States
ratified in 1969]," according to Simma.
The United States has shown an "almost
consistent pattern" of ignoring Article 36,
he said.
Article 36 says that "consular officers
shall have the right to visit a national
of the sending state who is in prison,
custody, or detention, to converse and
correspond with him and to arrange for
his legal representation."
Simma successfully argued Germany
v. United States (known as the LeGrand
case) on behalf of Germany before the
!CJ, winning a decision in 2001 that
the United States had violated Article
36 by failing to inform two German
nationals that they could contact the
Bruno Si11111rn
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The U.S. has shown
an "almost consistent pattern" of ignoring Article 3 6
German consul when they were arrested.
The men were convicted and executed,
one after the U.S. Supreme Court
denied Germany's request for a stay of
execution.
Simma was elected to a German
seat on the !CJ a year after arguing the
LeGrand case and recused himself when
Mexico v. United States brought a similar
issue to the court in 2003 . In Mexico v.
United States, often called the Avena case,
the ICJ ruled in 2004 that the convictions
of SI Mexican nationals on death row in
Texas should be reviewed because they
had been denied their Article 36 right
to meet with and be assisted by Mexican
consular officials. Simma, a longtime
adviser to the United Nations and a highly
regarded legal educator in Germany and
the United States, limited the subject of
his Law School talk to these cases and
closely related issues. He spoke at the
Law School last January as part of the
International Law Workshop speakers
series.
(Ed. Note: Subsequent U.S. actions
cast new light on the issue. Last spring,
the U.S . Supreme Court withdrew its
cert to hear Medellin v. Dretke, which
deals with the issue of consular aid to
foreigners. Earlier, on March 9, the U.S.
State Department announced that it
was withdrawing from the international
protocol that gives the ICJ jurisdiction in
such cases . The announcement followed
a February 28 memorandum in which
President Bush ordered reconsideration of the SI Mexicans' convictions in
compliance with the !CJ ruling. The
memorandum was in connection with

a U.S. government brief in Medellin v.
Dretke, which the U.S. Supreme Court
agreed to hear "to determine what effect
U.S. courts should give to a recent ruling
by the United Nations' highest tribunal,
the International Court of Justice at The
Hague (the World Court) . In the case of
Medellin and SO other Mexican nationals
on death row, the World Court recently
ordered U.S. courts to reconsider the
convictions and death sentences because
the defendants were not given their
rights under the Vienna Convention on
Consular Relations to seek help from
their consulate.")
Much of the difficulty has centered on
U.S . courts' unwillingness to apply ICJ
rulings, Simma reported. For example,

in the late 1990s Virginia executed a
Paraguayan national after the !CJ had
issued an order to stay his execution; the
U.S. Supreme Court said the !CJ ruling
was not binding and refused to grant
certiorari in the case.
U.S. courts have declined to view
VCCR as a conveyor of individual rights
and have used procedural default rules to
block consideration of a VCCR claim, as
occurred in Medellin, according to Simma.
He said his research has revealed more
than 90 cases in which U.S. courts have
"largely failed to draw the right conclusion" in VCCR cases by denying review
or setting the bar so high for review that
requirements could not be met.
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Pottow, Reimann win top teacher award

aculty members John A.E. Pottow
and Mathias W. Reimann, LL.M.
'83, have won law students' Yote as their
favorite professors. In a process that
began with student nominations and
concluded with a Law School Student
Senate vote on the top nominees last
spring, Pottow and Reimann won the
L. Hart Wright Distinguished Teaching
Award.
The annual award, which memorializes
a popular longtime member of the Law
School faculty, is the only Law Schoolwide student-initiated award that recognizes a faculty member's standing among
current students.
Pottow, an assistant professor of law
who joined the Law School faculty in
2003, teaches courses in contracts, bankruptcy, and secured transactions and also
advises students on research and extern-

F

ship papers.
A graduate of Harvard Law School
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and Harvard College, he clerked on the
Supreme Court of Canada and for the
U.S. Court of Appeals for the Second
Circuit. He is a licensed attornevI in
Massachusetts and a barrister and
solicitor in Ontario.
Pottow's research and teaching center
on bankruptcy and commercial law, and
he has a particular interest in international bankruptcy. He has written on
transnational insolvency theories and
procedures and maintains an active
interest in procedural matters.
Reimann, the Hessel E.Yntema
Professor of Law, earned his basic legal
education in Germany and holds a
doctorate from the University of Freiburg
Law School, where he taught for several
years.
A specialist in international and
comparative law, Reimann is an editor in
chief of the American Journal ef Comparative
Law, the scholarly journal of the

}0'111 \.E.

Pott011·

American Society for Comparative Law
(ASCL). In that role, he acted as host for
ASCL's annual meeting and conference
at the Law School last fall. The gathering
drew a larger attendance than in previous
years, and participants praised Reimann's
decision to reduce the time devoted to
formal presentations and increase the role
of open discussion throughout the conference program.
Reimann helped design and regularly
teaches the Law School's pioneering
Transnational Law course, the first of
its kind to be required for graduation
from a major U.S. law school. Reimann
also teaches courses in jurisdiction and
advises students working on externship and semester study abroad papers.
He publishes widely in English and in
German in the United States and abroad
on comparative law, private international
law, and legal history.

Animal rights are advancing

"What

is the connection between
corporate law and animal
law?" Law professor and legal philosopher Joseph Vining, who teaches separate
courses on corporate law and on animal
law, says the two fields share much more
than you may think. "Both animal law
and corporate law present a question to
us, you and me, whether we can value
something other than ourselves," he
explained to a midday audience at the
Law School last winter.
A corporation often is depicted
"as a system, like a biological system
that doesn't value others other than as
competitors, and is not responsible to
others for what it does or doesn't do,"
explained Vining, who is the Harry Burns
Hutchins Collegiate Professor of Law.
"And when you turn to animals, they are
often viewed as 'mobile metabolisms,'
protein sources, or energy sources, with
which we have no relationships. We see
them as part of a system that we need
to maintain for our own survival and
maintenance."
But "neither of these pictures is true,"
he reported. Malfeasance and brutal
performance in either legal realm is
called "dehumanizing," he said. "In fact,
in business, the internally ruthless and
absolutely self-regarding organizations
fall apart. Enron is the latest example."
Successful, long-lasting corporations do not act that way, according to
Vining. Even if economic gain is their
primary goal, questions of human health,
employee wellbeing, and other issues all
are relevant to the business.

"Animal law," Vining continued, tells
us that animals are the quintessential
other, that animals are not mere systems."
The legal status of animals is changing,
and increasingly they ha,·e legal standing
in domestic and international law, he
explained.
While 17th century philosopher Rene
Descartes could claim that animals were
like clocks and that their screams when
cut open were like clock alarms going off,
such behavior today would bring a felony
conviction and mandatory counseling,
Vining said.
As further proof of the advance of
animal rights, he noted that Florida has
amended its constitution to recognize
animals, the Treaty of Rome has declared
animals to be sentient beings, and the
German constitution was amended two
and one-half years ago to give animals
their own legal interests. In addition,
he said, experimentation on animals has
become more and more circumscribed.
Vining's talk was sponsored by
the student chapter of the American
Constitution Society.
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Two LAW JOURNALS
HONOR KAMISAR
rofessor Emeritus Yale Kamisar
had the singular distinction last fall
of having two law journals honor him
- one of them located at a school he
never had visited.
The Michigan Law Review devoted Vol.

P

102, No. 8 (August 2004) to Kamisar,
who stepped down from his 40+-year
fulltime teaching career at the Law
School in 2003. The issue features a dozen
tributes to Kamisar, including essays by
U.S. Supreme Court Justice Ruth Bader
Ginsburg, Kamisar's longtime co-author
and fellow Professor Emeritus Jerold H.
Israel, and Eve L. Brensike, '01, and Marc
Spindelman, '95, former students of
Kamisar who have followed him into the
profession of teaching law.
The second tribute appears in the
young Ohio State Journal ef Criminal Law, a
publication of the Ohio State University's
Moritz College of Law, which devoted
Vol. 2 No. 1 last fall to papers from its
symposium "Capital Juries," tributes to
Kamisar, and two articles by Kamisar
himself, "A Look Back on a Half-Century
ofTeaching, Writing, and Speaking About
Criminal Law and Criminal Procedure,"
and "Postscript: Another Look at Patane
and Seibert, the 2004 Miranda 'Poisoned
Fruit' Cases." Kamisar said he is especially
honored by the Moritz journal's action
because he never has visited or taught at
Ohio State.
These jeitschrift editions are tangible
recognitions of Kamisar's impact on legal
scholarship (his casebook on criminal
law is in its 10th edition), jurisprudence
(the U.S. Supreme Court has cited him
in its opinions more than 30 times, more
than any other individual), public debate
(Kamisar has published more than 100
op -ed essays, many in the New York Times,
Washington Post, and Los Angeles Times), as
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well as the law students he has helped
mold into lawyers.
Ginsburg noted that she - "as do
judges, law professors, and practitioners
across the country" - keeps the latest
editions of his casebooks Modern Criminal
Procedure and Constitutional Law conveniently at hand for ready reference.
"Yale might reasonably be called the
'father' of the Miranda rule," wrote
former Law School Dean Francis A.
Allen, the Edson R. Sunderland Professor
of Law Emeritus. "Before the decision
was handed down his voice was the most
effective in pointing to the need for
judicial regulation of pretrial interrogation of arrested persons, and he has been
the leading defender of the rule in the
years that followed."
To Israel, Kamisar's co-author and
"sounding board" for more than 35 years,
Kamisar's scholarly writings will continue
to be read for many years. "As the
academic literature on any issue grows,
there is a tendency for each generation
of commentators to focus primarily on
the writings of their contemporaries,"
according to Israel. "Yet some writings
will be viewed as so 'rich' and 'powerful'
(to use two ofYale's favorite adjectives)
that they will be cited and discussed
even though they date back to an earlier
generation. In my opinion, Yale Kamisar
has produced a portfolio filled with such
writings. Indeed, although he has retired
from 'full-time teaching,' that portfolio is
certain to grow, for he has lost none of his
enthusiasm for the issues or the debating
of those issues."
Brensike, a former public defender
who is a visiting assistant professor at
the Law School this year, studied with
Kamisar and worked as his research
assistant. She applauded his demand that

his students - and he himself - push
back the letter of the law to look beneath it.
"After only two minutes in Yale Kamisar's
classroom, I realized that it was not a place
to learn black letter law; rather, it was a
place to question it," she wrote. "His course
was a lesson in advocacy during which he
used law and logic to push students to think,
analyze, and argue. While some professors wanted us to read the Supreme Court
opinions and figure out what the justices
were saying, Professor Kamisar wanted us
to understand what the justices were not
saying: What were the flaws in their logic
and what had they forgotten or intentionally left out of their opinions? When the
opinions were divided, who was right and
who was wrong?Which arguments made
sense and which could not survive scrutiny?
Professor Kamisar forced us to question
the law, to formulate our own opinions
about what the law should be, and to argue
for our ideas - to back down was a sign
of weakness, or intellectual defeat. In Yale
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''In Yale Kamisar's classroom,
the only thing worse than not defending your opinion
was failing to have one in the first place."

Kamisar's classroom, the only thing
worse than not defending your opinion
was failing to haYe one in the first place."
Spindleman, another Kamisar student
who now is assistant professor of law
at Ohio State's Moritz College of Law,
notes that "for Yale, the law is not (as it
is for some) about abstract institutional
arrangements. It is not designed, as some
seem to think it should be, to protect the
priYileged who sit atop existing social
hierarchies."
Spindelman was one of the prime
moYers in the "Capital Juries" conference and serYed as guest editor for the
resulting Kamisar tribute issue of the
Ohio State Journal ef Criminal Law. He
worked with another Kamisar fan, his
faculty colleague Joshua Dressler, who is
co managing faculty editor of the journal
and has taught as a visiting professor at
the U-M Law School.
Like the Michi9an Law Review issue in
Kamisar's honor, the special issue of the
Ohio State Journal ef Criminal Law contains
numerous tribute essays to Kamisar,
including a touching, effusive piece by
Kamisar's teaching colleague and anti soulmate William Ian Miller, the U-M
Law School's Thomas G. Long Professor
of Law.
"Yale is larger than life. And so was his
damn crim pro casebook," began Miller,
who went on to bemoan the poundage
that was the published result of Kamisar's
rigorous and thorough research.
Kamisar's intellectual rigor and passion
converted him to the "yea beleaguered
suspect, boo cops" side, Miller admitted,
"but one night Dirty Harry was on the
late show and I was up watching. And
Harry's 'Do you feel lucky punk, well do
you?' struck me as so much more moving
than 'You have a right to remain silent,

etc.' From then on I was backing Clint.
Nevertheless, reading Kamisar never
ceased to be a treat even if I had become
pro-cop. But poor Yale : imagine a lifetime
of work undone by 1S minutes of a Clint
Eastwood movie."
Miller's respect for Kamisar seems to
lift right off the page: "Was ever a man
so clearly himself, always himself, and no
other person than Yale? He is incapable
of even the smallest hypocrisy.... We
will never sec the likes of him again. To
borrow the last line of Charlotte's Web: It is
not often that someone comes along who
is a true friend and a good writer. Yale is
both."
Spindelman correctly noted in his
introduction to the issue that "of course,
Yale being Yale, we could not venture
a collection such as this one without
giving him the last word." We'll do the
same here, retaining Kamisar's emphases
from "A Look Back on a Half-Century of
Teaching":
"Of course a law professor who
addresses a problem or a
cluster of problems should
start out with an open mind
or, as Judge Hand puts it,
'an open ear to the cold
voice of doubt.' But after
hundreds of hours of reading
and thinking about critical
issues
such as the search
and seizure exclusionary
rule; the appropriate balance
between police officer and
suspect in the interrogation
room; the relationships, if
any, between the crime rate
and court decisions; the
death penalty; and (to take
some very recent examples)
the distinction, if any,

between prisoners of war and 'unlawful
enemy combatants' and the rights, if any,
of the hundreds of people detained in
Guantanamo Bay - aren't law professors
bound to reach some prettyfirm conclusions?

And shouldn't they tell the public, if the
opportunity arises, what their conclusions
are and how and why they reached them?
"I would put it more strongly. I believe
that in the past I 00 years the media has
proclaimed so many 'crimes crises,' and
law enforcement officials and politicians
have warned us so often that 'we cannot
afford a civil liberties "binge" at this
perilous time' or expressed lack of confidence so many times in the capacities of
our established institutions and traditional
procedures to cope with the particular
'emergency' of the day, that members
of the academy who are knowledgeable
about these matters have an obli9ation to
enter the fray."
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